10

11

12

13

14

15

16

17

18

19

20

21

OFFICE OF THE HEARING EXAMINER

CITY OF TACOMA
PETER J. AND RITA G. FOSS, HEX2025-132
(CA #100782883)
Appellants,
v.
DECISION ON SUMMARY
JUDGMENT

CITY OF TACOMA, a Washington
Municipal corporation, through its
Department of Public Utilities,

Respondent.

THIS MATTER comes now before JEFF H. CAPELL, the Hearing Examiner for the
City of Tacoma, Washington. In a prehearing conference (the “PHC”) held with the parties on
November 10, 2025, the parties agreed that there were no known material facts in dispute
between them, and that their issues in this appeal were strictly legal. Present at the PHC for
Appellants Peter J. and Rita J. Foss (collectively “Foss” or “Appellants”) was Peter J. Foss, pro
se. Respondent City of Tacoma (City) was represented by its legal counsel Deputy City
Attorney Martha Lantz.

Because of the parties’ agreement that there are no factual issues in dispute, and given
that the sole issue for resolution is whether there is legal authority that requires the City
through its Department of Public Ultilities (separately “TPU”) to reimburse $8,200 of utility
payments (addressed below) to Appellants, the Hearing Examiner asked the parties to submit

their legal authorities and arguments in writing for a decision essentially in summary judgment.
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Thereafter, the parties made the following submissions':
- Appellants’ brief statement/argument, filed November 11, 2025 (“Foss Memo™); and
- Tacoma Power Memo in Support of Summary Judgment, filed November 21, 2025

(“City Memo”™).?

RELEVANT BACKGROUND

“[Flindings of fact on summary judgment are not proper, are superfluous, and are not
considered by the appellate court.”® This is so because material facts are not supposed to be in
dispute for summary judgment to be proper, making summary judgment purely a determination
of (a) legal issue(s). As a result, there are no findings to be made from competing contentions
here.

Nonetheless, after reviewing the parties’ submissions, as well as the other pleadings and
filings of record in this matter to date, the Examiner does provide the following material
background facts, upon which the parties appear to be in agreement, and upon which this
decision is based:

1. The TPU account in question is assigned account No. 100782883 for service at
the street address of 3912 S. 56th Street in Tacoma (the “Account”). The Account was set up
under the General Service Schedule G Demand Metered rate set forth in Tacoma Municipal
Code (TMC) 12.06.215 (“Schedule G’). Appellants are the parties shown as liable for payment

on the Account on current billing statements.

! Appellants were given up until Friday, November 14, 2025, by close of business, to notify the Hearing
Examiner whether they intend to pursue the present appeal because there had been some question in that regard
during the PHC. If Appellants decided to move forward with the appeal, as they did, the parties were given one
week from the Appellants’ notice to simultaneously file their summary judgment arguments.

2 The City’s argument was accepted as Deputy City Attorney Lantz explained her misunderstanding of the
simultaneous filing deadline date.

3 Kries v. WA-SPOK Primary Care, LLC, 190 Wn. App. 98, 117, 362 P.3d 974 (2015).
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2. Schedule G is applicable to accounts for which the actual demand for power will
exceed 50 kilovolt amperes. For Schedule G rate customers, a demand meter is installed at their
service location to provide standby capacity. Schedule G is designed to include a monthly
demand charge that pays for the customer’s opportunity to utilize power exceeding 50 kilovolt
amperes as required by the Schedule G customer’s actual use.

3. TPU periodically reviews Schedule G accounts to determine if their demand is
still occurring at the Schedule G rate. If Schedule G customers cease to exceed 50 kilovolt
amperes for a period of 24-months they may be eligible to revise their account to the Small
General Service Schedule B rate stated in Tacoma Municipal Code 12.06.170 (“Schedule B”).

4.  InJuly of 2024 a periodic TPU review discovered that usage on the Account had
fallen below Schedule G levels after March of 2020 and remained there long enough to qualify
for a rate adjustment as of approximately March of 2022. Appellants were notified of this fact
by letter dated July 10, 2025.* Because of TPU’s delay in discovery and notification, Foss
continued to pay for power at the Schedule G rate for longer than otherwise might have
occurred if discovery and notification had taken place sooner.

5. Because of these delays Foss contends that TPU should refund the difference
between the Schedule G rate and the Schedule B rate for the period of delay in the amount of
$8,200.00.

6.  Throughout multiple contacts between Foss and TPU regarding this dispute, TPU
refused any refund of already paid utility charges essentially stating that it had no obligation to

/!

4 TPU does not offer any explanation for why it took a year to notify the Appellants after the lower usage was

discovered.
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constantly monitor Schedule G accounts for possible downward revision or to refund rate
differences once eligibility for downward revision is discovered.

7.  Foss contrarily contends that TPU had an obligation to either monitor the Account
and grant a downward rate revision as soon as it was available, or refund the difference in
arrears once such eligibility is discovered and the rate change completed.

ISSUE

Whether the City/TPU had an obligation to monitor Appellants’ Account and lower
Appellants’ rate from Schedule G to Schedule B at a date earlier than it actually did, and failing
to do so, whether the City/TPU owes the Appellants a refund of $8,200.00 for failing to lower
Appellants’ rate sooner?

ANALYSIS AND AUTHORITY

1.  The Hearing Examiner has subject matter jurisdiction over this appeal under
TMC 1.23.050.B.21, as an “[a]ppeal[ ] from the imposition of charges for service issued by
the Department of Public Utilities[.]”

2. The summary judgment process is intended to eliminate a trial or hearing if only
questions of law are present for resolution, and neither party contests facts necessary to reach a
legal determination.® The parties are in agreement on the Background Facts set forth above.
Given the foregoing, summary judgment is appropriate here.

3. The existence and function of the City’s Office of the Hearing Examiner (the
“OHEX?”) is authorized at the state level under RCW 35.63.130 and RCW 58.17.330. TMC

1.23 authorizes the OHEX specifically at the City level and further specifies the OHEX’s

5 Marincovich v. Tarabochia, 114 Wn.2d 271, 274, 787 P.2d 562 (1990); Wilson v. Steinbach, 98 Wn.2d 434, 656
P.2d 1030 (1982); Locke v. City of Seattle, 162 Wn.2d 474, 483, 172 P.3d 705 (2007).

City of Tacoma
Office of the Hearing Examiner

DECISION ON SUMMARY Tacoma Municipal Building
k )
JUDGMENT -4- Tacoma, WA 984023768

hearing.examiner@tacoma.gov
Ph: (253) 591-5195



mailto:hearing.examiner@tacoma.gov

10

11

12

13

14

15

16

17

18

19

20

21

jurisdiction (subject matter areas). Pursuant to RCW 35.63.130, a local “[l]egislative body may
vest in a hearing examiner the power to hear and decide those issues it believes should be
reviewed and decided by a hearing examiner, including but not limited to: ...(b) Appeals of
administrative decisions or determinations;...” Hearing examiners are therefore creatures of
statute/ordinance and have only the authority they are given by those same statutes and/or
ordinances.®

4.  Courts and administrative decision-making bodies in Washington State generally
have jurisdictional limits placed on them. The primary exception to these limits is the state’s
Superior Courts, which are courts of general jurisdiction, and are empowered to hear virtually
all disputes and to consider issues of both law and equity.” Hearing examiners’ jurisdictional
authority is significantly less broad.® As already alluded to, the breadth of a hearing
examiner’s jurisdiction is only as extensive as what its creating body can and does expressly
grant.’

5. In Appellants’ notice of appeal, Appellants requested a “fair refund” of $8,200. In
the Foss Memo, Appellants again request “a fair and reasonable refund of $8,200”
characterizing such as an “equitable adjustment.” Washington courts have determined that

Hearing Examiners do not have authority over equitable issues.'°

6 Skagit Surveyors & Eng’rs, L.L.C. v. Friends of Skagit County, 135 Wn.2d 542, 958 P.2d 962 (1998).

7 State ex rel. Martin v. Superior Court, 101 Wash. 81, 93-94, 172 P. 257, 261 (1918) (“The superior courts of
this state are courts of general jurisdiction. They have power to hear and determine all matters, legal and
equitable, and all special proceedings known to the common law, except in so far as these powers have been
expressly denied.”). But cf. Skagit Surveyors & Eng’rs, L.L.C., 135 Wn.2d at 555 (When a superior court acts in
its appellate capacity it becomes a court of “limited statutory jurisdiction...”).

8 Skagit Surveyors & Eng’rs, L.L.C., 135 Wn.2d at 558, (The power of an administrative tribunal to fashion a
remedy is strictly limited by statute.).

° See e.g., Exendine v. City of Sammamish, 127 Wn. App. 574, 586-587, 113 P.3d 494, 500-501 (2005).

10 Chaussee v. Snohomish County Council, 38 Wn. App. 630, 640, 689 P.2d 1084 (1984)(hearing examiner and

County Council were without jurisdiction to consider equitable issues).
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6.  Because of what appeared to simply be a request for equitable relief, the
Examiner explained at the PHC that the Appellants would have to provide some legal
authority for requiring the $8,200 “fair refund,” and that such authority should be provided
in a memo or brief. In the Foss Memo, Appellants provide no legal authority from statute,
ordinance, published case law or otherwise. Instead, Appellants state the following:

Request for Resolution

I am seeking a fair and reasonable refund of $8,200 to correct this

overbilling. TPU’s unwillingness to consider an equitable adjustment feels

inconsistent with the customer service values I have experienced from the

utility in the past.

I am hopeful that the Hearing Examiner will recognize this as a case of

good faith customer reliance on TPU’s established billing practices, and

that fairness—not technical policy interpretation—should guide the

outcome.

7. “Where no authorities are cited in support of a proposition, the court is not
required to search out authorities, but may assume that counsel, after diligent search, has

found none.” !

Whether Appellants made any search for authority to support their
requested refund is not known from the record, but the need to provide such was explained
at the PHC as was the concept that “[t]he law does not distinguish between one who elects
to conduct his or her own legal affairs and one who seeks assistance of counsel -- both are
subject to the same procedural and substantive laws.”!?

8.  TPU, as a municipal utility, is generally obligated by law to bill the cost of

/!

' In re Disciplinary Proceeding Against Cottingham, 191 Wn.2d 450, 465, 423 P.3d 818, 825 (2018).

12 In re Marriage of Wherley, 34 Wn. App. 344, 349, 661 P.2d 155, 157 (1983), citing Bly v. Henry, 28 Wn. App.
469, 624 P.2d 717 (1980); Bonney Lk. v. Delany, 22 Wn. App. 193, 588 P.2d 1203 (1978), and State v. Miller, 19
Wn. App. 432, 576 P.2d 1300 (1978).
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utility services provided.!® The foregoing notwithstanding, “’A municipal corporation has
inherent power to enter into a compromise settlement of disputed claims, arising out of a
subject matter concerning which the municipality has the general power to contract.” !4
TPU’s provision of utilities to its customers, as part of the municipal corporation of the
City of Tacoma, is a contractual relationship in which TPU agrees to provide utility service
for specified payment from the named customer. Nothing in the law applicable to
municipal corporations and utilities would necessarily prevent TPU from reaching an
accord with the Appellants regarding the intervening time and cost during which
Appellants could have been billed at a lower rate. The fact that they did not, does not imbue
the Examiner with authority to order any such resolution.

9.  The foregoing notwithstanding, TPU has not chosen to reach any sort of
accord with the Appellants and instead has relied on TMC 12.06.215 F., which states in
part that “[a]¢ the option of Tacoma Power, a customer may be transferred to a non-
demand metered rate if the customer’s actual demand has not exceeded 50 kilovolt amperes
in the prior 24-month period” as authority for TPU’s position that any rate transfer is
discretionary to TPU. [Emphasis added.] Certainly, the language in this provision of the
TMC does appear to give TPU discretion in transferring rates as opposed to Appellants’

apparent argument that TPU had an obligation, not only to monitor the Account for a

possible rate transfer, but also to effectuate such transfer at the first opportunity. TMC

13 See, e.g., RCW 35.92.010, RCW 80.28.080; TMC 12.06.110, and .160; Housing Auth. v. Sewer and Water
District, 56 Wn. App. 589, 784 P.2d 1284 (1990).
Y4 Warburton v. Tacoma Sch. Dist., 55 Wn.2d 746, 752, 350 P.2d 161 (1960), citing Abrams v. Seattle, 173 Wash.
495, 502, 23 P.2d 869 (1933), and Christie v. Port of Olympia, 27 Wn.2d 534, 179 P.2d 294 (1947). See also
Eugster v. City of Spokane, 139 Wn. App. 21, 31-32, 156 P.3d 912, 918 (2007) (4 good faith settlement of a
dispute is sufficient consideration, absent any actual donative intent, to not be a violation of the constitutional
prohibition on gifting public funds.).
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12.06.215F. does not support Appellants’ position, and again, Appellants have provided no
independent legal authority for their requested refund.

10. In the absence of any legal authority as a basis,!> Appellants’ plea for a “fair
refund” becomes essentially a request in equity. Equity is based on a set of common law
principles established over time that allow judges with equitable jurisdiction (but not
hearing examiners under Chausee) to apply a level of fairness and equality to a given case
if the facts support doing so. The most applicable equitable principle here might be
estoppel and could potentially be applied to rule that TPU was estopped from collecting at
Schedule G if it knew or should have known that Foss qualified for Schedule B. !
Washington case law has indicated, however, that hearing examiners do not have the
authority to engage equitable principles in their decisions, including equitable estoppel. !’
Added to the Examiner’s inability to provide any sort of equitable relief is the discretionary
language of TMC 12.06.215F. In the absence of any authority from the Appellants stating
otherwise, Appellants’ purely equitable appeal must be dismissed because the Examiner
has no authority to grant their requested relief, and the applicable provisions of the TMC do
not support any obligation to refund the $8,200 to the Appellants.

ORDER
In acknowledgment of the foregoing, Hearing Examiner Rule of Procedure 4.10, titled

518

“Dismissal Prior to Hearing”'® provides at subsection (b) that if “The appeal is based on

15" Again, the Examiner gave both parties the opportunity to submit authorities on this point.

16 Although the foregoing is not the test for estoppel against a government entity. See Kramarevcky v. Dep't of
Soc. & Health Servs., 122 Wn.2d 738, 863 P.2d 535 (1993).

17" Chaussee v. Snohomish County Council, 38 Wn. App. 630, 638~640, 689 P.2d 1084 (1984)(hearing examiner
had no authority to consider equitable issues and equitable estoppel in particular).
13 In this instance, prior to reconvening the hearing.
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grounds or seeks relief outside the authority of the Examiner,” it should be dismissed.
ACCORDINGLY, this appeal is hereby DISMISSED because the appeal seeks only
equitable relief—a remedy the Hearing Examiner is not empowered to provide.

ORDERED this 23rd day of December, 2025.

()

JEWH%IA\P'M, ﬁéaring Examiner

APPEAL OF EXAMINER’S DECISION TO MUNICIPAL COURT:

NOTICE

Pursuant to the Official Code of the City of Tacoma, Section 1.23.160, the Hearing
Examiner's decision may be appealable to Tacoma Municipal Court. Any court action to set
aside, enjoin, review, or otherwise challenge the decision of the Hearing Examiner likely
will need to be commenced within 21 days of the entering of the decision by the Examiner,
unless otherwise provided by statute.
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