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OFFICE OF THE HEARING EXAMINER

CITY OF TACOMA
MEI AROMATHERAPY LLC, HEX2025-129
a Washington limited liability (CA #500110646)
company,
Appellant,
FINDINGS OF FACT,
V. CONCLUSIONS OF LAWY,

DECISION AND ORDER

CITY OF TACOMA, a Washington
Municipal corporation, through its
Finance Department, Tax & License
Division,

Respondent.

THIS MATTER came on for hearing before JEFF H. CAPELL, the Hearing
Examiner for the City of Tacoma, Washington, (the “City”’), on November 20, 2025, and
concluded on December 3, 2025." Appellant MEI Aromatherapy LLC (“Appellant” or
“MEI”), was represented at the hearing by attorney Conor E. McCarthy. The City’s Finance
Department, Tax & License Division (“T&L”) was represented by Deputy City Attorney
Kristin M. Lamson.

Testifying for the Appellant was Xiao Na “Michelle” Lin.? Testifying for the City were
Danielle Larson, T&L Manager, and Michael Hubbard, Tax & License Compliance Officer.?
All testimony was taken under oath and penalty of perjury. Exhibits were admitted and

reviewed. The Hearing Examiner now makes the following:

! This hearing was conducted over Zoom with video, internet audio, and telephonic access at no cost to any
participant.

2 By email on October 30, 2025, attorney McCarthy requested a Mandarin Chinese translator for his client, Lin. A
Mandarin language interpreter was present via Zoom at the hearing at no cost to the Appellant.

3 After first introduction, parties and witnesses may be referred to by last name only.
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PROCEDURAL FINDINGS

1. This appeal challenges the City Finance Director’s determination to uphold a
summary suspension of Appellant MEI’s business license. That determination was issued by
letter dated September 17, 2025 (the “Director Decision”), after a hearing held before the
Director on August 26, 2025. Ex. C-7.

2. Atpage 2 of 2 in the Director Decision it states the following:

Appeal Right:

If you wish to appeal this decision, you may do so by filing a written notice of
appeal, within ten (10) days of the date this letter was mailed, with the City Clerk
(747 Market Street, Room 200, Tacoma, Washington, 98402), clearly stating the
grounds for the appeal. Mail service is considered complete up on the third day
following the date of this letter. Therefore, the last day you may appeal this
decision is September 29, 2025.. [sic] Any timely filed appeal will be placed on
the agenda for a full hearing before the Hearing Examiner.

3. Counsel for the Appellant in this matter filed a notice of appeal dated October 14,
2025 (the “NOA™).* In the NOA, the Appellant acknowledged that this appeal was not filed
within the timeline set forth in the Director Decision, but argued that the appeal should still
proceed because Xiao Na Lin (AKA Michelle Lin, referred to specifically herein as “Lin”), the
owner of the Appellant business, did not understand the “timeline for appealing his [the
Director’s] decision” and no interpreter services were provided for her to understand the

Director Decision, nor was a Chinese translation® of the Director Decision provided to Lin.

NOA.

4 The NOA was not submitted by either party as an exhibit in the hearing before the Hearing Examiner.
Nonetheless, it is part of the overall record for this appeal.

5 The NOA simply references “Chinese” in its references to interpretation and language. Prior to the hearing,
Appellant’s counsel requested a Mandarin Chinese interpreter for the hearing and the Office of the Hearing
Examiner (“OHEX”) arranged for one. During the hearing, it came to light that Lin’s first language may, in fact,
be Cantonese rather than Mandarin, but Lin appeared to understand and speak Mandarin well enough for the

hearing to proceed. In any event, the OHEX procured the Mandarin Chinese interpreter at Appellant’s request.
City of Tacoma

FINDINGS OF FACT, Offs e g Examin
CONCLUSIONS OF LAW, 747 Market Street, Room 720
DECISION AND ORDER -2- Tacoma, WA 98402-3768

hearing.examiner@tacoma.gov
P: (253) 591-5195



mailto:hearing.examiner@tacoma.gov

10

11

12

13

14

15

16

17

18

19

20

21

4.  In Appellant’s post-hearing brief (“Appellant’s Brief”), Appellant argued that
“[a]t Hearing held on November 23rd, 2019 [sic],® the City’s legal counsel stated that the City
would not be intending to make a motion to dismiss the appeal based on lack of timeliness,”
and therefore “[t]he City has waived its right to appeal the timeliness of filing Mei’s appeal and
the HEX certainly has the authority to adjudicate the hearing in accordance with its powers set
forth in TMC 1.23.050(B)(9).”’

5. Leading up to, and at the hearing, the Examiner informed the parties that he
wanted to hear from the parties regarding the issue of timeliness of the filing of this appeal.
Because the Appellant requested the opportunity to file post-hearing briefing, the Examiner
requested that the parties address the issue of whether the City, or separately the Examiner, has
the authority to waive timeliness requirements for the filing of an (or specifically this) appeal
in that briefing.

6.  With the timeliness issue held in abeyance, the hearing was held on
November 20, 2025, and concluded on a special setting on December 3, 2025. Thereafter, as
agreed to at the conclusion of the hearing, the parties filed their briefs, with Appellant filing
on December 19, 2025, and the City filing its response on January 14, 2026. Although the
Examiner did not call for reply briefing, the Appellant submitted a reply brief on January 16,
2026. Among other issues, the parties addressed the timeliness issue in their post-hearing
briefing.

AUTHORITY AND ANALYSIS

1.  The Hearing Examiner has jurisdiction generally over “Appeals arising out of

® The Examiner presumes that counsel meant November 20, 2025, here and not the actual date set forth in
Appellant’s Brief.

7 Appellant’s Brief, pp. 7~8.
City of Tacoma

FINDINGS OF FACT, Offs e g Examine
CONCLUSIONS OF LAW, 747 Market Street, Room 720
DECISION AND ORDER -3- Tacoma, WA  98402-3768

hearing.examiner@tacoma.gov
P: (253) 591-5195



mailto:hearing.examiner@tacoma.gov

10

11

12

13

14

15

16

17

18

19

20

21

the Tax and License Code (Title 6);” pursuant to Tacoma Municipal Code (“TMC”)
1.23.050.B.9 and TMC 6B.10.145.E. Appeal hearings are conducted de novo. TMC 1.23.060.

2. Appellant argues that TMC 1.23.050.B.9 gives the Examiner the authority to
hear the present appeal. That is correct from a subject matter jurisdictional standpoint. The
timeliness issue is not cured by any language found in TMC 1.23.050.B.9, however.

3. TMC 6B.10.145.E states the following, as was set forth generally in the Director
Decision:®

E. Appeal.

The decision of the Director shall be final. The licensee may, within ten days

from the date the Director’s decision was mailed, or hand delivered, appeal

such suspension by filing a written notice of appeal setting forth the grounds of

the appeal with the City Clerk. The hearing shall be conducted in accordance

with the procedures for hearings as set forth in TMC 1.23. The Hearing Examiner

shall set a date for hearing said appeal and notify the licensee by mail of the time

and place of the hearing. After the hearing thereon, the Hearing Examiner shall,

after appropriate findings of fact and conclusions of law, affirm, modify, or

overrule the summary suspension and reinstate the license, and may impose any

terms upon the continuance of the license. [Emphasis added.]
The foregoing is part of the legislatively enacted Tacoma Municipal Code. It is the codified
statement of the Tacoma City Council, the City’s legislative body, regarding the requirements
to appeal the Director Decision. The Examiner is not aware of any authority he has to waive
or otherwise ignore the timing requirement for filing an appeal set forth above. Likewise, the
Examiner is unaware of any authority City staff, such as the City’s legal counsel in this appeal,
would have to waive or otherwise ignore this same timing requirement. This is why the

Examiner required the parties to address the timing issue as part of briefing the other issues

they considered relevant to this appeal.

8 See Procedural Finding 2, above.
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4.  As mentioned above, Appellant cites to TMC 1.23.050.B.9 and the “powers set
forth” therein as the Examiner’s authority to hear this appeal despite the lateness of the filing.
As already stated, TMC 1.23.050.B.9 confers subject matter jurisdiction on the Examiner—it
says nothing about the Examiner having been conferred the authority to discretionarily waive
the timing requirement of TMC 6B.10.145.E.

5. Beyond the citation to TMC 1.23.050.B.9, Appellant only makes reference to
TMC 6B.10.117 in its argument on timeliness. Nothing in TMC 6B.10.117 excuses a late
appeal filing. Appellant cites no other statutory or controlling case law authority determinative
of the issue of whether City staff can waive codified timing requirements, or whether the
Examiner can do the same. “Where no authorities are cited in support of a proposition, the
court is not required to search out authorities, but may assume that counsel, after diligent
search, has found none.”’

6.  Appellant is correct that, on the state level, the City’s Office of the Hearing
Examiner is authorized, and operates under state statutes RCW 35.63.130 and RCW
58.17.330. Pursuant to RCW 35.63.130, a local “[1]egislative body may vest in a hearing
examiner the power to hear and decide those issues it believes should be reviewed and
decided by a hearing examiner, including but not limited to: ...(b) Appeals of administrative
decisions or determinations;...”

7. Atthe local level the City has vested in the Hearing Examiner the authority to
hear and decide the various issues arising from the subject matter areas set forth in Tacoma

/!

® In re Disciplinary Proceeding Against Cottingham, 191 Wn.2d 450, 465, 423 P.3d 818, 825 (2018).

City of Tacoma

FINDINGS OF FACT, Offs e g Examine
CONCLUSIONS OF LAW, 747 Market Street, Room 720
DECISION AND ORDER -5- Tacoma, WA  98402-3768

hearing.examiner@tacoma.gov
P: (253) 591-5195



mailto:hearing.examiner@tacoma.gov

10

11

12

13

14

15

16

17

18

19

20

21

Municipal Code 1.23.050.'° Hearing examiners are creatures of statute/ordinance, however,
who only have the authority they are given by those same statutes and/or ordinances.!!

8.  As mentioned above, the timing requirements for appealing an administrative
determination of the Finance Director on a summary license suspension, as recited in the
Director Decision, are set forth expressly in TMC 6B.10.145.E. after having been enacted by
the City’s legislative body, the City Council. Even after briefing from both sides, neither side
has offered statutory or controlling case law authorizing a waiver of this requirement.

9.  To the contrary, in its Response Brief, the City states that it “[d]id not find any
case law directly addressing a hearing examiner’s authority to hear untimely appeals or to

waive the time to file an appeal due to language barriers,...”!?

or otherwise. Continuing in
that vein, the City cites several cases for the proposition that compliance with filing
requirements is a jurisdictional prerequisite to an appeal being heard. '

10.  Although MEI/Lin offered a reason for why the appeal was untimely (language

issues), and although our state court decisions clearly favor hearing appeals on

10 But also elsewhere in specific cases in the TMC.

U Skagit Surveyors & Eng’rs, L.L.C. v. Friends of Skagit County, 135 Wn.2d 542, 958 P.2d 962 (1998).

12 City Response Brief, p. 8.

3 Id., citing Keep Watson Cutoff Rural v. Kittitas Cty., 145 Wn. App. 31, 37, 184 P.3d 1278 (2008) rev. den. 165
Wn.2d 1013, 199 P.3d 410 (2009) and North Street Ass’n v. Olympia, 96 Wn.2d 359, 364, 635 P.2d 721(1981).
The City also offered a summary of Seattle v. Public Employment Relations Com, 116 Wn.2d 923, 925, 809 P.2d
1377 (1991), which held that failure to comply with service requirements could also be a jurisdictional bar to a
court hearing an appeal. Appellant attempted to distinguish applicability of this case because it arose under the
State Administrative Procedure Act, RCW 34.05, and because it addresses appealability to the superior court.
Neither of these are distinctions that make the Seattle case inapplicable here necessarily. Administrative appeals,
such as this matter, look to APA cases with great frequency for guidance. The question of procedural jurisdiction
requirements being satisfied is essentially the same inquiry in an administrative proceeding as it is in a superior
court case. Nonetheless, the issue of timeliness does not inevitably hinge on the applicability of the Seatt/e case, a
case which garners a red flag warning in Shepards for at least part of its decision having been superseded by a
statutory change. See Skagit Surveyors & Eng'rs, L.L.C. v. Friends of Skagit Cty., 135 Wn.2d 542, 555, 958 P.2d
962, 968 (1998).
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their merits rather than having them precluded on procedural grounds,'* the appeal was filed
late.

11. “In order for courts acting in an appellate capacity to acquire jurisdiction, an
appellant must comply with the statutorily imposed time limit for filing an appeal.”!> MEI
did not do so. Washington courts have held that decision makers cannot rewrite or modify the
language of a statute under the guise of statutory interpretation or construction. Rather, the
decision maker must give full effect to the plain language of the statute, “[e]ven when its
results may seem unduly harsh.”!® Although the Examiner has the authority to interpret the
TMC in a variety of circumstances, he cannot simply interpret away the timing requirement
at issue here or rewrite the appeal requirements altogether. The timing requirement of TMC
6B.10.145.E is plain on its face.

12.  Further, as the City has pointed out, TMC 1.84.020.B.3, which applies generally
to City code enforcement actions such as the appeal here, specifically states that “The
Hearing Examiner shall not have jurisdiction to hear an appeal for which the notice of appeal
is not filed within the time periods set forth in this chapter.”!”

13. As aresult of the foregoing controlling authorities, the Hearing Examiner had,
and has, no jurisdiction to hear and decide the present appeal, and therefore it must be
/!

/1

14 See e.g., Goldendale v. Graves, 88 Wn.2d 417, 424, 562 P.2d 1272, 1276 (1977) (“Doubts should be resolved
in favor of protecting the right of appeal; we should be slow to deprive a litigant of that right.”).

15 Graham Thrift Group v. Pierce County, 75 Wn. App. 263, 267, 877 P.2d 228 (1994), citing North Street Ass'n
v. Olympia, 96 Wn.2d 359, 364, 635 P.2d 721 (1981).

16 Graham Thrift Group, 75 Wn. App. at 267~268, internal cites omitted.

17" Again, as the City pointed out, the jurisdictional element of a timely filed appeal is further reinforced by
Hearing Examiner Procedural Rule 2.03(a), which states that “[f]or an appeal to be timely, filing must be complete

before the appeal period has run.”
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dismissed. The hearing was held in an abundance of caution because the issue had not been
resolved. It is resolved now.

14. As regards the City’s statements about not challenging the timeliness of the
appeal’s filing, again neither side has provided any controlling authority for the proposition
that a City staff person, even a Deputy City Attorney such as Ms. Lamson, can circumvent
the City’s codified ordinances unilaterally. To the extent that the Appellant is insinuating the
City’s statements should constitute estoppel, the Appellant has not raised or briefed that
issue. Estoppel against the government is, in any event, disfavored, has its own set of criteria,
and is not easily found.'® It was not proved or even argued here.

15. In any event, estoppel is an equitable issue and among a hearing examiner’s
various limitations, one can also find that hearing examiner’s do not have authority to decide
equitable issues such as estoppel.!” This limitation would presumably bar the Examiner from
considering the application of equitable tolling in this matter as well, although it has not been
argued or briefed.

Based upon the foregoing Procedural Findings and Authority and Analysis the Hearing
Examiner makes the following:

DECISION AND ORDER

IT IS HEREBY ORDERED that the late filing of this appeal, in conformity with the
above referenced TMC provisions and applicable case law authority, bars the Hearing

/!

18 See Kramarevcky v. Dep't of Soc. & Health Servs., 122 Wn.2d 738, 863 P.2d 535 (1993)(4 party asserting
equitable estoppel against...the government...must prove each element of estoppel with clear, cogent and
convincing evidence.).

19 Chaussee v. Snohomish County Council, 38 Wn. App. 630, 689 P.2d 1084 (1984).
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Examiner from deciding this appeal. As a result, the Director Decision remains in full force
and effect and must be complied with as issued.

DATED this 27th day of January 2026.
)

[

A
JEFFH..CCAPELL, Hearing Examiner

RECONSIDERATION/APPEAL OF EXAMINER’S DECISION

RECONSIDERATION:

Any aggrieved person or entity having standing under the ordinance governing the matter, or
as otherwise provided by law, may file a motion with the Office of the Hearing Examiner
requesting reconsideration of a decision or recommendation entered by the Examiner. A
motion for reconsideration must be in writing and must set forth the alleged errors of
procedure, fact, or law and must be filed in the Office of the Hearing Examiner within 14
calendar days of the issuance of the Hearing Examiner's decision/recommendation, not
counting the day of issuance of the decision/recommendation. If the last day for filing the
motion for reconsideration falls on a weekend day or a holiday, the last day for filing shall be
the next working day. The requirements set forth herein regarding the time limits for filing of
motions for reconsideration and contents of such motions are jurisdictional. Accordingly,
motions for reconsideration that are not timely filed with the Office of the Hearing Examiner
or do not set forth the alleged errors shall be dismissed by the Hearing Examiner. It shall be
within the sole discretion of the Hearing Examiner to determine whether an opportunity shall
be given to other parties for response to a motion for reconsideration. The Hearing
Examiner, after a review of the matter, shall take such further action as he/she deems
appropriate, which may include the issuance of a revised decision/recommendation. (Tacoma
Municipal Code 1.23.140)

APPEAL TO SUPERIOR COURT OF EXAMINER’S DECISION:

NOTICE

Pursuant to the Official Code of the City of Tacoma, Section 1.23.160, the Hearing Examiner's
decision is appealable to the Superior Court for the State of Washington. Any court action to
set aside, enjoin, review, or otherwise challenge the decision of the Hearing Examiner shall be
commenced within 21 days of the entering of the decision by the Hearing Examiner, unless
otherwise provided by statute.
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