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OFFICE OF THE HEARING EXAMINER

CITY OF TACOMA

THE CITY OF TACOMA through its
POLICE DEPARTMENT,

Respondent,
V.

ONE 2019 BLACK VOLKSWAGEN
JETTA, WA LICENSE #BXV1959, VIN
3VWCS57BU9KM176310 and ONE 2019
BLACK MERCEDES BENZ GLC
COUPE WA LICENSE #CAC0304, VIN
WDC0J4KBI9KF543067,

CARYNE WEST,

Claimant.

FILE NO. HEX.TPD.2024-046
(TPD NO. 24-22600748)

FINDINGS OF FACT,
CONCLUSIONS OF LAW,
AND ORDER OF FORFEITURE

THIS MATTER came on for hearing on February 10, 2026,' before Jeff H. Capell,

Hearing Examiner, for the City of Tacoma, Washington. Keith Echterling, Deputy City

Attorney represented the City of Tacoma (the “City”) and its Tacoma Police Department

(“TPD”), the seizing agency. Tacoma Police Officers Truitt Hartle, Wyatt Gustason, Kayla

Dupleich, and Kevin Hanley were present as City/TPD witnesses. Claimant Caryne West

(“Claimant” or “West”) appeared through Attorney Matthew McGowen.? No witnesses

were called to testify by the Claimant nor was testimony or evidence otherwise offered.

! The hearing was conducted virtually using Zoom teleconferencing with both internet and telephonic access at no
cost to either party. The hearing date had been rescheduled numerous times over the past two years through a

series of motions to continue.

2 Participants from the hearing may be referred to on occasion hereafter by last name only for brevity and ease of
reference. No disrespect is intended. The officers Gustason will be differentiated hereafter with their first initials:

“S. Gustason” for Shawn and “W. Gustason” for Wyatt.
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At the hearing, testimony was taken and exhibits were admitted and reviewed.?

PREHEARING BACKGROUND

Claimant filed a Motion for Return of Property citing “CrR 2.3(e)” (the “Motion”)
with the Hearing Examiner’s office on February 3, 2026, one week prior to the hearing.*
Shortly thereafter on February 5, 2026, TPD’s Response to Motion to Return Property was
filed with the Hearing Examiner’s office. No ruling on the motion was made prior to the
hearing held on February 10, 2026, leaving the issue of whether the City may retain the
seized property as forfeited, or whether the property must be returned to the Claimant, for
determination through the hearing process.’

Based upon the evidence admitted, the Hearing Examiner makes the following:

FINDINGS OF FACT

1.  The events giving rise to the forfeiture at issue here took place in the summer of

6

2024, after TPD began an investigation of Drevion Upshaw® suspecting that he was selling

controlled substances. The investigation of Upshaw was based, at least in part, on information

3 At the conclusion of the hearing, the Hearing Examiner asked for and allowed TPD additional time to submit
Officer Hartle’s affidavit addressing whether further testing was done on the suspected illegal substances obtained
by the confidential informant during TPD’s controlled purchase operations in 2024, and if further testing occurred,
what the results were. The Declaration of Tacoma Police Officer Truitt Hartle Regarding Any Additional Testing
was filed with the Office of the Hearing Examiner on February 11, 2026, at which time the evidentiary record
closed.

4 Subsequently, via email on February 4, 2026, the Claimant filed a copy of a Superior Court Application for
Search Warrant together with a Search Warrant relative to the Motion. According to McGowen at the time of
filing, both were intended as an attachment to the Motion filed on February 3, 2026.

5> At hearing, after several references, McGowen confirmed that the search warrant attached to Claimant’s Motion
was not somehow at issue before the Examiner in this hearing. McGowen further confirmed that “preponderance
of the evidence” is the burden of proof that applies to this case taking into account that seizure of the subject
vehicles was in 2024, two years prior to the legislative change to the burden of proof in the forfeiture proceedings
found in RCW 69.50.505, that went into effect on January 1, 2026. As a result, those issues raised in Claimant’s
prehearing motion were no longer at issue by the conclusion of the hearing.

6 Again, persons initially fully named herein may be referred to thereafter by last name only for ease of reference.
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obtained from a confidential informant (“CI”).”Hartle Testimony.

2. During TPD’s investigation of Upshaw, TPD officers saw him “on multiple
occasions” driving the black Mercedes Benz GLC coupe, having Washington license number
CACO0304 (the “Mercedes”) that is a subject of this appeal. /d.

3. As the investigation progressed, TPD determined to attempt “controlled buy(s)”
of narcotics from Upshaw. A controlled buy takes place when law enforcement uses a CI to
buy (or attempt to buy) controlled substances from an individual suspected of selling such
substances. Under the supervision of law enforcement officers, the CI will typically call to
arrange the purchase of drugs,® will go to the arranged purchase location after being checked
to make sure the CI has no drugs, weapons, or money on his/her person. The CI will then be
given money for the purchase from the supervising officers, will contact the seller, make the
purchase, and then return to the officers and surrender the substance(s) purchased. Other law
enforcement typically will be stationed in surveillance of a controlled buy.” Hartle Testimony,
W. Gustason Testimony,; Dupleich Testimony.

4.  TPD conducted two controlled buys with Upshaw in the Summer of 2024, the
first of which was in mid-June of 2024, in the Hilltop area of the City of Tacoma. In the first
controlled buy, Ofc. Hartle was in charge of handling the CI, meaning he was in direct contact
with the CI and responsible for controlling his participation in the controlled buy as set forth

just above. Hartle describes his role as being the “eyes and ears for everybody else from the

7 The CI referenced herein is deceased as of the time of the hearing.

8 For purposes of this decision, the words “drugs,” “controlled substances,” and “narcotics” are used
interchangeably to indicated substances that are generally unlawful to possess and/or sell under the Revised Code
of Washington (RCW) 69.50.

9 This description of a controlled buy is not necessarily exhaustive of the entire process, but is sufficiently
illustrative for the purposes of this decision.
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informant’s perspective.” TPD Ofc. S. Gustason. was a second officer assigned to work the
first controlled buy as “CI control” with Hartle. Hartle Testimony.

5. Inthis first controlled buy, Hartle (and Shawn Gustason) confirmed that the CI
had no drugs, money, or weapons on his person. They listened in to the CI’s call to Upshaw
arranging a purchase of an “8-ball” of crack cocaine,'® and then drove with the CI to the
arranged purchase location. The CI was then released to go make the purchase, during which
time the CI was under surveillance by other TPD officers. Hartle Testimony, Dupleich
Testimony.

6.  The actual purchase in the first controlled buy took place outside of Hartle’s sight,
although he was close by. After making the purchase, the CI returned to Hartle and S.
Gustason’s location, whereupon they all returned to their vehicle and the officers again
searched the CI. The CI had returned with “narcotics” from the purchase, and he handed over a
small bag of what the CI represented was crack cocaine, and which also appeared to be crack
cocaine from Hartle’s training and experience. The surrendered substance presented as a rock-
like, small cube-like shape, with an off-white color. Prior to this incident, Hartle had seen
crack cocaine scores of times and the substance here was consistent with his prior experiences
with this particular controlled substance. Hartle Testimony.

7.  Hartle himself never field-tested the substance purchased in this first controlled
buy, but he later learned that it had been tested by S. Gustason with a NIK-G kit and tested
“presumptive positive” for crack cocaine. None of the substances purchased in the controlled

buys referenced herein were ever tested beyond NIK-Kit field testing. 1d.; see also the

10 Hartle testified that an 8-ball is considered an eighth of an ounce or about 3.5 grams.
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Declaration of Tacoma Police Olfficer Truitt Hartle Regarding Any Additional Testing, dated
“the Tenth day of February 2026,” which was filed at the Examiner’s request post-hearing.

8.  Prior to the first controlled buy actually taking place, Ofc. Dupleich had been
surveilling an apartment complex where Upshaw and West both resided. Dupleich saw
Upshaw leave his apartment and retrieve a Crown Royal bag from the Mercedes and take it
over to the 2019 Black Volkswagen Jetta, WA License #BXV 1959 (the “Jetta”) placing it
inside. Upshaw and West then left the apartment complex in the Jetta with West driving and
Upshaw in the front passenger seat. The Crown Royal bag appeared “mushy” and not in a
condition in which a bottle would be inside. Dupleich testified that Crown Royal bags are used
quite often in narcotics transactions in her experience to contain and transport drugs. Dupleich
Testimony.

9.  Some time later, Dupleich was tasked with searching the vehicles involved here
pursuant to a warrant. In her search, she found clear zip-lock baggies in both cars. In her
experience, these type of baggies are used to package narcotics for individual sale. Although
she acknowledged that such baggies are a common household item, it is not usual to find them
unused in multiple quantities in a vehicle (as opposed to in a domestic kitchen) unless being
used to package drugs for sale. /d.

10. A second controlled buy of crack cocaine was conducted again sometime in the
“mid-June” range of the Summer of 2024. Hartle was again acting in the role of CI control
following materially the same procedures as for the first controlled buy. W. Gustason was the

second CI control officer this time around. Also different this time around, although Hartle and
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W. Gustason were acting as CI control, they positioned themselves during the buy to be able to
see the purchase taking place. Hartle Testimony, W. Gustason Testimony.

11. The buy took place in a park in the vicinity of “two five and Sheridan.” The CI
left the TPD vehicle and went to the park, whereupon he approached the Mercedes at the
passenger side. Hartle was not initially able to see who was in the Mercedes but both officers
could see that it was occupied by two people. Both officers saw the CI extend his arm into the
Mercedes briefly. He then returned to the TPD vehicle and was checked. The CI returned with
what appeared again to be another 8-ball of crack cocaine consistent with the first controlled
buy. The purchased substance was packaged in a small, clear zip-lock baggie. W. Gustason
noted that as the Mercedes drove away for the purchase location, he was able to better see the
two occupants of the Mercedes. He noted that Upshaw was driving and that West was in the
passenger seat. /d.

12.  The CI informed the officers that Upshaw was in the car, but that he purchased
the substance from “the female” in the passenger seat of the Mercedes who TPD were able to
identify from surveillance as the Claimant here Caryne West. West is the owner of record of
both the Mercedes and the Jetta. Hartle testified that both the Mercedes and the Jetta had been
observed in known drug-trafficking areas “numerous times” during the investigation at issue
here. Hartle observed what he characterized as “hand to hand” transactions being conducted
from the vehicles at issue here on other occasions. Hartle Testimony.

13.  W. Gustason noted that the substance the CI returned with appeared, from his

training and experience, to be crack cocaine because it was a white rock-like substance.
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W. Gustason field tested the obtained substance following the prescribed procedure for using a
NIK-Kit!'! and the substance tested positive for cocaine. W. Gustason testified that NIK-Kit
field tests of suspected narcotics can sometimes produce a false positive, but such erroneous
results are “pretty rare.” W. Gustason Testimony.

14. All TPD officers who testified in the hearing have had significant training in
investigating transactions in controlled substances, and in recognizing them by sight, and in
field testing them using NIK kits. Hartle Testimony, W. Gustason Testimony, Dupleich
Testimony, Hanley Testimony.

15.  On or about July 1, 2024, TPD Officer Hanley was engaged in surveillance at
14th and G Street in the investigation of Upshaw. Hanley testified that the area around 14th
and G Street is an “open air drug market” or in other words a location known for drug
transactions taking place, and that this location is a constant problem for TPD in its
enforcement efforts. While on surveillance at this location, Hanley saw Upshaw arrive driving
a Volkswagen vehicle. He exited and went to another vehicle where he received a sandwich
baggie from the occupant of that other vehicle. The baggie appeared to contain blue pills.
Hanley presumed these pills to be counterfeit oxycodone pills laced with fentanyl because of
the prevalence of these types of pills in contemporary drug transactions and what he could see
of the pills from his vantage point. The pills themselves were never confiscated or tested.
Hanley Testimony.

16. After the above happenings, TPD seized the Mecedes and the Jetta on or about

August 14, 2024. Ex. R-1 and Ex. R-2.

I Regarding which W. Gustason testified at some length.
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17. The Claimant filed her claim for return of the two vehicles on August 26, 2024.
Ex. R-3.

18. Any Conclusion of Law more properly deemed to be a Finding of Fact is hereby
adopted as such.

Based upon the foregoing Findings of Fact, the Hearing Examiner makes the following:

CONCLUSIONS OF LAW

1. This matter was brought pursuant to the provisions of the Revised Code of
Washington (“RCW?”) Chapter 69.50, the Uniform Controlled Substances Act (“UCSA”), and
RCW 34.05, the Administrative Procedures Act (the “APA”), before the duly appointed
Hearing Examiner of the City of Tacoma, serving as the designee of the Chief Law
Enforcement Officer of the City.

2. The Hearing Examiner has jurisdiction over this matter pursuant to RCW
69.50.505, RCW Chapter 34.05, and his current appointment as hearing officer from the
Tacoma Chief of Police dated April 11, 2024.

3. The seizing law enforcement agency has the burden of proof in forfeiture
proceedings under the UCSA (RCW 69.50) to establish, by a preponderance of the evidence, '
that the property seized is subject to forfeiture under the provisions of the statute. RCW

69.50.505(5). Preponderance of the evidence means that the trier of fact is convinced that it is

12 As referenced above, prior to the hearing, the parties had exchanged arguments, in what were essentially
prehearing briefs, but characterized as a motion and response, regarding the applicable burden of proof in this
matter. By the conclusion of the hearing, Claimant’s counsel conceded that the applicable burden of proof here is
still preponderance of the evidence because of the forfeiture having occurred prior to amendments to RCW
69.50.505 that became effective as of January 1, 2026. Claimant’s counsel did seem to argue, however, that the
higher standard of clear, cogent and convincing, now in effect, could still be looked to as the de facto standard,
somehow evincing the legislature’s intent. Without clear indication from the legislature of an intent to make the
new burden of proof retroactively effective, the Examiner is not free to apply a different standard, however.
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more probable than not that the fact at issue is true.!* The seizing agency “[m]ay meet its
burden through direct or circumstantial evidence.”!* The preponderance of the evidence
standard is at the low end of the spectrum for burden-of-proof evidentiary standards in the U.S.
legal system.!”

4.  The law requires that decisions from adjudicative tribunals rest upon evidence.'¢
Evidence is used to establish facts. “Proof of the fact[s] to be established may be by direct or
circumstantial evidence.”!” The hearing examiner weighs the evidence and makes credibility
determinations where evidence conflicts.'® In this appeal, however, there is no conflicting
evidence, because the Claimant presented no evidence choosing instead to argue from the
evidence presented by the City.

5. In this matter, TPD stated that it is relying on RCW 69.50.505(1)(d) as the
statutory authority for seeking forfeiture of the 2019 black Volkswagen Jetta, WA License
#BXV1959, VIN 3VWC57BU9KM176310 and the 2019 black Mercedes Benz GLC Coupe
WA License #CAC0304, VIN WDC0J4KB9KF543067. RCW 69.50.505(1)(d) provides, in
relevant part the following:

(1) The following are subject to seizure and forfeiture and no property right exists
in them:...

(d) All conveyances, including aircraft, vehicles, or vessels, which
are used, or intended for use, in any manner to facilitate the sale,

13- Spivey v. City of Bellevue, 187 Wn.2d 716, 733, 389 P.3d 504, 512 (2017); State v. Paul, 64 Wn. App. 801,
807, 828 P.2d 594 (1992).

14 Sam v. Okanogan County Sheriff's Office, 136 Wn. App. 220, 229, 148 P.3d 1086 (2006).

15 In re Custody of C.C.M., 149 Wn. App. 184, 202-203, 202 P.3d 971, 980 (2009); Mansour v. King County, 131
Wn. App. 255, 266, 128 P.3d 1241, 1246-1247 (2006).

16 Lamphiear v. Skagit Corp., 6 Wn. App. 350, 356-357, 493 P.2d 1018, 1022-1023 (1972).

17" Lamphiear, 6 Wn. App. at 356, citing Arnold v. Sanstol, 43 Wn.2d 94, 260 P.2d 327 (1953); see also GLEPCO,
LLC v. Reinstra, 175 Wn. App. 545, 563, 307 P.3d 744, 752-753 (2013).

18 City of Sunnyside v. Gonzalez, 188 Wn.2d 600, 614~615, 398 P.3d 1078 (2017).
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delivery, or receipt of property described in (a) or (b)! of this

subsection, except that:

(1) No conveyance used by any person as a common carrier in the
transaction of business as a common carrier is subject to
forfeiture under this section unless it appears that the owner or
other person in charge of the conveyance is a consenting party or
privy to a violation of this chapter or chapter 69.41 or 69.52

RCW;

(i1) No conveyance is subject to forfeiture under this section by
reason of any act or omission established by the owner thereof to
have been committed or omitted without the owner's knowledge

or consent;

(ii1) No conveyance is subject to forfeiture under this section if
used in the receipt of only an amount of cannabis for which
possession constitutes a misdemeanor under RCW 69.50.4014;
(iv) A forfeiture of a conveyance encumbered by a bona fide
security interest is subject to the interest of the secured party if
the secured party neither had knowledge of nor consented to the

act or omission; and

(v) When the owner of a conveyance has been arrested under this
chapter or chapter 69.41 or 69.52 RCW the conveyance in which
the person is arrested may not be subject to forfeiture unless it is
seized or process is issued for its seizure within ten days of the

owner's arrest;

The City’s legal counsel argued specifically that the City had shown by a preponderance that

the two vehicles were used, or intended for use, in any manner to facilitate the sale, delivery, or

receipt of controlled substances because both vehicles were used to deliver substances

presumed to be narcotics, and tested to confirm this presumption, in the two controlled buys.?°

There was no evidence presented at the hearing that any of the exceptions/defenses at RCW

69.50.505(1)(d)(1)~(v) apply here.

19 Subsections (a) and (b) include “All controlled substances”

controlled substances trade.
20 FoF 6,7, 11, and 14.
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6.  The City’s evidence did show by a preponderance that West’s two vehicles, the
Mercedes and the Jetta, were used to facilitate transactions in controlled substances. The
evidence shows by a preponderance that the vehicles were used to store, transport and receive
substances that were more likely than not narcotics and then sell them from the vehicles.?!

7. Claimant West attempted to defeat the City’s effort to meet its burden through
arguments attacking the City’s evidence. For example, Claimant’s counsel tried to cast doubt
on W. Gustason’s use of the NIK-Kit in testing the substance he presumed to be crack cocaine
because W. Gustason does not understand the chemistry behind the test. This argument is
unconvincing. On a daily basis, humans engage in activities that are based in chemistry,?* the
technical workings of which most do not understand, but that nevertheless produce the correct
outcome.

8.  Claimant also argued from W. Gustason’s testimony that Nik-Kit test results are
not 100% of the time accurate. That is not the standard here. The fact that the substances from
the two controlled buys tested positive for cocaine indicates that it is more likely than not that
the substances sold out of the two vehicles were crack cocaine, as advertised.

9. In any event, argument is not evidence.>* Hearing Examiner decisions must be

based on evidence.?*

2 FoF 4~8 and 10~15.

22 As an example, the Examiner does not understand how the roasting and brewing of coffee beans, together with
the addition of a bit of creamer produce the specific taste he enjoys in the morning. It is largely a chemical
process. Likewise, persons with hair do not necessarily understand the chemical reaction by which hair spray
hardens and holds their hair in a desired configuration. Nevertheless, in both these scenarios, and many more, the
process works, despite the worker of the process not understanding the particularities of the chemical interaction
involved.

2 In re Pers. Restraint of Phelps, 190 Wn.2d 155, 167, 410 P.3d 1142, 1148 (2018).

24 See footnote 4 above.
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10. In that vein, Claimant argued in closing that forfeiture of the vehicles should fall
under Timbs v. Indiana, 139 S. Ct. 682, 203 L.Ed.2d 11 (2019), and be determined to be an
excessive penalty under the circumstances presented here. There was no evidence presented

that Timbs applies here to negate forfeiture of the two vehicles as an excessive penalty.?

11. Any Finding of Fact more properly deemed or considered a Conclusion of Law is

hereby adopted as such.
Based upon the foregoing Findings of Fact and Conclusions of Law, the Hearing
Examiner enters the following:

ORDER OF FORFEITURE

It is hereby ORDERED as follows:

1. Any claim of right, title, or ownership, or right to possession of the
subject 2019 black Volkswagen Jetta, WA License #BXV 1959,
VIN 3VWC57BU9KM176310 and the subject 2019 black
Mercedes Benz GLC Coupe, WA License #CAC0304, VIN
WDCO0J4KB9KF543067, seized by officers of the Tacoma Police
Department on or about August 14, 2024, claimed or asserted by
Claimant Caryne West is hereby forfeited pursuant to the
provisions of RCW Chapter 69.50, Uniform Controlled Substances
Act, and, specifically, RCW Chapter 69.50.505(1)(d) thereof; and

2. The City of Tacoma, Washington, is hereby entitled to ownership
and the exclusive right to possession of the subject 2019
Volkswagen Jetta and the subject 2019 Mercedes Benz GLC
Coupe, for uses and purposes consistent with RCW Chapter 69.50,
Uniform Controlled Substances Act.

SO ORDERED this 3rd day of March, 2026.

ey,

JEFVHmmLfﬁearing Examiner

25 Claimant argued that the vehicles are worth $70,000. There was no evidence in the record to support this
assertion.
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A petition for reconsideration of this Order may be filed, pursuant to Section 34.05.470 RCW.

NOTICE

Further, this Order may be appealed in accordance with Part V of Chapter 34.05 RCW,

Administrative Procedures Act.
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