
 

FINDINGS OF FACT, 
CONCLUSIONS OF LAW, 
AND DECISION                    - 1 - 

City of Tacoma 
Office of the Hearing Examiner 

Tacoma Municipal Building 
747 Market Street, Room 720 
Tacoma, WA  98402-3768 

hearing.examiner@tacoma.gov 
P: (253) 591-5195 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

 

 

OFFICE OF THE HEARING EXAMINER 
 

CITY OF TACOMA 
 
  
  JARED BONEA AND CHANTEL 

HULET, 
      HEX2026-058 
      (VIOL26-0082) 

                               
Appellants, 

 
                    v. 
 
  CITY OF TACOMA, a Washington 

Municipal corporation, through its 

 
 

FINDINGS OF FACT, 
CONCLUSIONS OF LAW, 
AND DECISION  

  

Planning and Development Services, 
                      
Respondent. 

      
 

 
THIS MATTER came on for hearing before JEFF H. CAPELL, the Hearing 

Examiner for the City of Tacoma, Washington, (the “City”), on May 28, 2026.1 Jared Bonea 

and Chantel Hulet (a Washington State marital community, collectively the “Appellants”) 

appeared at hearing pro se. Sworn testimony was taken from both Bonea and Jay Brock, ISA 

Certified Arborist, Owner of Family Tree Care, on behalf of the Appellants.2 The City’s 

Planning and Development Services Department (“PDS”) was represented by Chief Deputy 

City Attorney Steve Victor. PDS witness Mindee Weber, Regulatory Compliance Assistant 

Division Manager, testified on the City/PDS’s behalf. 

At the hearing, testimony was taken, and exhibits were reviewed and admitted. 

Based upon the evidence admitted, the Hearing Examiner makes the following: 

// 

 
1 By agreement of the parties, the hearing was conducted over Zoom at no cost to any participant with video, 
internet, and telephonic access all available. 
2 Persons participating in the hearing may be referred to in this decision by their last name only. No disrespect is 
intended. 
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FINDINGS OF FACT 

1. This appeal challenges the City’s imposition of a “Canopy Loss Fee” of 

$3,640.00 (the “CLF”) on Appellants Jared Bonea and Chantal Hulet, stemming from a Notice 

of Violation the City issued to the Appellants dated April 8, 2026 (the “NOV”). Bonea 

Testimony; Ex. C-4.3 

2. Appellants are the record owners of that certain real property located at 723 North 

M Street in the city of Tacoma (the “Subject Property”). As the owners of the Subject 

Property, under Washington law, Appellants also own the underlying fee interest in the right-

of-way (“ROW”) areas adjacent to the Subject Property out to the center line. Because of this 

underlying ownership interest in the ROW, the City imposes certain obligations on the 

underlying fee-interest owner without regard necessarily to the City’s ROW interest.4 Id. 

3. The City issued the NOV subsequent to receiving a complaint about tree topping 

in the ROW adjacent to the Subject Property. The NOV alleges that “Two right-of-way trees at 

your property were topped without obtaining a right-of-way tree permit.” Ex. C-4. The City 

supported this allegation with a “Topping Report Form” prepared by “Inspector: Charlie 

Vogelheim,” dated “3/19/2026.” Ex. C-3. Per the Testimony of Mindee Weber, Charlie 

Vogelheim is a contract employee with the City in PDS. Vogelheim did not testify at the 

hearing. 

4. The two trees referenced in the NOV are flowering plum trees,5 which the 

Appellants themselves planted approximately 23 years ago (the “Trees”). Bonea testified that 

 
3 Exhibit C-4 is the same document in the hearing record as Exhibit A-1. Where the parties have submitted 
duplicate exhibits, typically only one will be referenced in citations. 
4 Kiely v. Graves, 173 Wn.2d 926, 927, 271 P.3d 226, 228 (2012). This last is a bit of a mixed finding of fact and 
conclusion of law. See FoF 12, Fn 9 and CoL 10.  
5 Specifically, “Thundercloud Flowering Plum (Prunus cerasifera ‘Thundercloud’ )” according to Exhibit A-5. 
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the Appellants have a vested interest in caring for and preserving the trees. Appellants’ intent 

in trimming the Trees was to address recurring clearance concerns, and to engage professional 

help to maintain the Trees, but not to eliminate them. Bonea Testimony; Exs. C-2, A-3, A-4, A-

5, A-8. 

5. The saga of the Trees and the City predates the NOV by a couple years. In 

September of 2024, the City notified the Appellants that the Trees, or at least one of them, 

was/were “hanging very low at the sidewalk” and needed to be trimmed to provide,  

“[a] clearance of 8 feet from the surface of the sidewalk to the lowest 
hanging branches. And a 14 foot clearance from the surface of the street 
up to the lowest hanging branches [sic].”  

 
Nothing in the City’s communications with the Appellants from 2024 informed the Appellants 

that a permit was needed for trimming the Trees. Bonea Testimony; Exs. A-2, A-7.  

6. The Trees were trimmed in 2024, and the 2024 code enforcement case was 

closed. Ex. A-2, Ex. A-7. 

7. Sometime prior to issuance of the NOV, the Appellants determined that the Trees 

had again become overgrown, growing into gutters on their house, blocking solar panels, again 

impeding ROW passage, and taking on “an unhealthy and scraggly appearance.” Bonea 

Testimony; Ex. A-6. 

8.  As a result, the Appellants employed Family Tree Care, LLC (“FTC”)6 for, 

among other things, “cleaning, raising and restoration of the crown” of the Trees. FTC’s “Tree 

Pruning Plan” indicated that its work, in large part, would be as follows: 

// 

 
6 Family Tree Care, LLC is a Washington limited liability company that currently shows as “administratively 
dissolved” with the Secretary of State’s business listings. Jay Brock is listed as the governor of FTC. 
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This plan outlines corrective and maintenance pruning , performed in 
accordance with ANSI A300 , with the intent to: 
 
•  Achieve and maintain required clearance over the public right-of-

way 
•  Improve solar access to existing rooftop panels through selective 

canopy management 
•  Promote tree health, structural integrity, and longevity 
•  Reduce risk from deadwood and structurally weak or poorly attached limbs 
 

This work is intended to restore and maintain a safe, functional, and 
biologically appropriate canopy structure.  
 

The Tree Pruning Plan further stated in its various sections that the intent of the work was to, 

(a) “Reduce hazard potential and improve tree health without altering overall canopy size 

beyond accepted standards,” (b) “Achieve compliance with municipal clearance 

requirements,” and (c) “Guide the trees toward a stable, natural form, consistent with 

accepted arboricultural practices.” Brock testified that the work performed was not “topping,” 

but rather was pollarding,7 a common pruning method used on bulwark street trees to reduce 

the height. Brock Testimony, Bonea Testimony; Ex. A-5, Ex. A-6. 

9. Brock testified that as the arborist hired to do the above work (and as further 

specified in Exhibit A-5) it was his responsibility to obtain the necessary permits from the City 

and that he “messed up” and forgot. He also explained that the most severe cuts to the Trees 

had been made in order to meet the City’s ROW clearance requirements and that they took the 

 
7 “Pollarding is a training system most commonly used on certain vigorous, large growing, deciduous, broad-
leafed tree species (Fig. 3). A basic branch structure and shape is developed. Then the previous one- or two-
season's growth is headed back to the same desired height at each pruning. After a few prunings, a knob of callus 
and buds usually develops at the end of each headed branch. A knob is similar to a burl or lignotuber in that it 
becomes a mass of buds. Cutting back to a well developed knob annually does not re-open the branch below to the 
possibility of decay as would occur if the branch were headed below the knob. Annual removal of the previous 
year's shoots keeps the roots and tops fairly well in balance so pollarded trees remain healthy and vigorous.” 
Richard W Harris, Clarifying Certain Pruning Terminology: Thinning, Heading, Pollarding, 20 Arboriculture & 
Urban Forestry 50 (1994).  
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best approach available to achieve code compliance even though there was no “perfect 

solution.” He characterized the Trees’ condition as good. Brock Testimony.  

10. The NOV initially required the Appellants to obtain a permit after the fact and 

pay a “RTRE Permit Fee for an illegally removed tree” of $1,140.00, together with paying the 

CLF of $3,640. Prior to the hearing, there was a fair bit of cooperative communication between 

Weber and the Appellants regarding the Trees, permits, and the pending code compliance 

action. Weber Testimony, Bonea Testimony; Exs. C-4, A-7, A-13. 

11. Also prior to the hearing, Weber informed the Appellants that “[t]he the permit 

fee that was included in the violation” would be waived, but that “[t]he other fee outlined on 

the violation will still need to go through the Hearing Examiner.”8 Ex. A-13.  

12. Any Conclusion of Law herein which may be more properly deemed a Finding of 

Fact is hereby adopted as such.9 

CONCLUSIONS OF LAW 

1. The Hearing Examiner has the authority to hear and decide appeals of code 

[compliance] enforcement actions of the type appealed here, pursuant to TMC 1.23.050.B.2., 

TMC 1.82.060.M., and TMC 1.84.020.10 

2. This Appeal is a de novo proceeding under TMC 1.23.060. 

3.  TMC 1.84.030.B. states the following regarding the burden of proof: 

The City shall have the burden of proof to demonstrate by a 
preponderance of the evidence that the violation or violations that are 
the subject of the appeal was or were committed and that the appellant 
is the responsible person. In the case of an appeal of a compliance 

 
8 Weber did not explain this statement at the hearing. On its face, the statement is puzzling to the Examiner unless 
some policy decision has been made to push this type of violation to hearing. Without such a policy, the City 
certainly has the ability to negotiate and resolve disputed claims on its own without the need for a hearing.  
9 “Conclusion of Law” may be abbreviated as “CoL” herein, and “Finding of Fact” may be abbreviated as “FoF.” 
10 “TMC” is the commonly used abbreviation for the “Tacoma Municipal Code.” 
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order, the appellant shall have the burden of proof to demonstrate by a 
preponderance of the evidence that the compliance order was imposed, 
issued or determined in error.  

 
The violation in question alleged both trimming the Trees without a permit and that the 

trimming constituted “topping” such that a Canopy Loss Fee of $3,640.00 (again “CLF”) was 

owed by the Appellants. By the time of the hearing, only the CLF was still at issue.11  The 

$3,640.00 is referred to in the record both as a “fee” and as a “penalty.”12 TMC 1.84.030.B. 

is not altogether clear as to which party bears the burden of proof here where the Appellants 

are challenging imposition of a CLF. At the hearing the Examiner proceeded on the basis that 

because this is an appeal of a City code compliance action, the City bore the burden of proof. 

As will be explained, because of the way the evidence shook out at the hearing, assignment of 

the burden of proof ultimately is not that material.  

4. “Preponderance of the evidence” means that the trier of fact (the Examiner) is 

convinced that it is more probable than not that the fact(s) at issue is/are true.13 

5. The preponderance of the evidence standard is at the low end of the spectrum for 

burden-of-proof evidentiary standards in the U.S. legal system.14 Washington Pattern Jury 

Instruction WPI 21.01 Meaning of Burden of Proof—Preponderance of the Evidence, offers 

the following which is also instructive here: 

When it is said that a party has the burden of proof on any proposition, or 
that any proposition must be proved by a preponderance of the evidence, 
or the expression “if you find” is used, it means that you must be 
persuaded, considering all the evidence in the case [bearing on the 

 
11 FoF 10, 11. 
12 While the distinction between a fee and a penalty is not material to deciding this appeal, it can be problematic 
when clearer lines are not drawn among fees, fines/penalties and taxes. See e.g., Covell v City of Seattle, 127 Wn 
2d 874, 905 P2d 324 (1995).   
13 Spivey v. City of Bellevue, 187 Wn.2d 716, 733, 389 P.3d 504, 512 (2017); State v. Paul, 64 Wn. App. 801, 807, 
828 P.2d 594 (1992). 
14 In re Custody of C.C.M., 149 Wn. App. 184, 202-203, 202 P.3d 971, 980 (2009); Mansour v. King County, 131 
Wn. App. 255, 266, 128 P.3d 1241, 1246-1247 (2006). 
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question], that the proposition on which that party has the burden of 
proof is more probably true than not true. 

 
 

The Comments to that same instruction offer this: 

The “more probably true than not true” definition set forth in this 
instruction is generally accepted. See, e.g., Mohr v. Grant, 153 Wn.2d 
812, 822, 108 P.3d 768 (2005). 
 
In Anderson v. Akzo Nobel Coatings, Inc., 172 Wn.2d 593, 608, 260 
P.3d 857, 865 (2011), the court equated preponderance of the evidence 
or more likely than not with “more than 50 percent.” 

 
6. The question for determination here is did the Appellants, or in this case their 

contractor FTC, top the Trees such that canopy was lost justifying imposition of the CLF? 

The City’s evidence on the issue consists exclusively of the Exhibit C-3 Topping Report 

Form (“TRF”), which could not be cross-examined or explained in any more depth without 

the appearance of its author, Charlie Vogelheim. The TRF did conclude that the Trees had 

been topped and a CLF should be imposed. Given the relative ease with which the 

preponderance of the evidence standard can be met (see above), the City presented a prima 

facie case, perhaps by a minimum, for imposing the CLF. 

7. That does not end the hearing’s inquiry, however. Here the Appellants were 

given the opportunity to respond and refute the City’s accusations of topping, canopy loss  

and the validity of imposing the CLF. In presenting their evidence, the Appellants can tip the 

balance of “more probably true than not” back in their own favorable direction with their 

own evidence. This they did. 

 8. TMC 9.20.140.T. defines “Topping” or “tree topping” as “[a]n unacceptable 

pruning practice, injuring trees through the reduction of a tree's size by pruning live branches 

and leaders to stubs, without regard to long-term tree health or structural integrity. Topping 
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can lead to unacceptable risk, tree stress, and decay.” [Emphasis added]. In light of the 

Appellants’ evidence, the City ultimately did not prove by a preponderance that the trees were 

topped. Brock testified that the Trees were not topped, but rather pollarded.15 Per the City’s 

code, to be topping, the pruning must also be done without regard to long-term tree health or 

structural integrity. Brock’s testimony refutes that the pruning of the Trees was done without 

regard to long-term tree health or structural integrity.16 To the contrary, one of Brock’s (FTC) 

and the Appellants’ goals of the pruning was to “[i]mprove tree health without altering overall 

canopy size beyond accepted standards…” Brock testified that the Trees were doing well.17 

According to the Journal of Arboriculture & Urban Forestry, pollarding should leave a tree 

healthy and vigorous.18 The City did not rebut any of the foregoing. 

9. As a result, even if the burden of proof is deemed to be on the Appellants, they 

met their burden, by a preponderance of the evidence to show that the Trees were not topped, 

but instead were pollarded, and that the pruning, however characterized, was not performed 

without regard to long-term tree health or structural integrity. The City had the opportunity to 

rebut the Appellants’ case at the hearing, but chose not to. Since the preponderance of the 

evidence shows that the Trees were not topped, the Appellants are not “[s]ubject to monetary 

penalties19 pursuant to TMC 9.20.520,” as stated in the NOV. 

10. Any Finding of Fact herein which may be more properly deemed or considered 

a Conclusion of Law is hereby adopted as such. 

 
15 FoF 8. 
16 Id. 
17 Fof 9. 
18 See Fn 7. 
19 Again, seemingly referring to the CLF as a penalty. TMC 9.20.520 is specifically titled “Monetary penalties.” 
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Based upon the foregoing Findings of Fact and Conclusions of Law the Hearing 

Examiner makes the following: 

DECISION 

Based on the full record from the hearing, the Appellants’ appeal is granted and the 

Canopy Loss Fee is rescinded. 

DATED this 15th day of June, 2026. 
 

 ____________________________ 
   JEFF H. CAPELL, Hearing Examiner 
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RECONSIDERATION/APPEAL OF EXAMINER’S DECISION 

 
RECONSIDERATION: 
 
Any aggrieved person or entity having standing under the ordinance governing the matter, or 
as otherwise provided by law, may file a motion with the Office of the Hearing Examiner 
requesting reconsideration of a decision or recommendation entered by the Examiner. A 
motion for reconsideration must be in writing and must set forth the alleged errors of 
procedure, fact, or law and must be filed in the Office of the Hearing Examiner within l4 
calendar days of the issuance of the Hearing Examiner's decision/recommendation, not 
counting the day of issuance of the decision/recommendation. If the last day for filing the 
motion for reconsideration falls on a weekend day or a holiday, the last day for filing shall 
be the next working day. The requirements set forth herein regarding the time limits for 
filing of motions for reconsideration and contents of such motions are jurisdictional. 
Accordingly, motions for reconsideration that are not timely filed with the Office of the 
Hearing Examiner or do not set forth the alleged errors shall be dismissed by the Hearing 
Examiner. It shall be within the sole discretion of the Hearing Examiner to determine 
whether an opportunity shall be given to other parties for response to a motion for 
reconsideration. The Hearing Examiner, after a review of the matter, shall take such further 
action as he/she deems appropriate, which may include the issuance of a revised 
decision/recommendation. (Tacoma Municipal Code 1.23.140) 
 
 

APPEAL TO SUPERIOR COURT OF EXAMINER’S DECISION: 
 
 

N O T I C E 
 
Pursuant to the Official Code of the City of Tacoma, Section 1.23.160, the Hearing Examiner's 
decision is appealable to the Superior Court for the State of Washington. Any court action to 
set aside, enjoin, review, or otherwise challenge the decision of the Hearing Examiner shall be 
commenced within 21 days of the entering of the decision by the Hearing Examiner, unless 
otherwise provided by statute. 
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