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OFFICE OF THE HEARING EXAMINER

CITY OF TACOMA
ANATOLIY AND TAYA GORBUN, HEX2026-009
Appellants,
DECISION ON CITY
v. MOTION TO DIMISS

CITY OF TACOMA, a Washington
Municipal corporation, through its
Environmental Services
Department,

Respondent.

THIS MATTER came before JEFF H. CAPELL, the Hearing Examiner for the City
of Tacoma, Washington, on an appeal that was filed by Appellants Anatoli and Taya Gorbun
(“Appellants” or the “Gorbuns”) on January 5, 2026.

PROCEDURAL FINDINGS

1. This appeal challenges that certain Notice of Violation and Corrective Action
Order with Monetary Penalties, Violation No. TC2025-001 (the “NOV”) issued by the City
of Tacoma’s (the “City”’) Director of Environmental Services (the “Director”) on
December 10, 2025. The NOV was issued under cover of a letter dated “10 December 2025.”
2. The Gorbuns’ notice of appeal (the “NOA™) was received by the Office of the
Hearing Examiner (“OHEX”) on January 5, 2026, via the United States Postal Service. The

Gorbuns filed their appeal pro se, but as of January 28, 2026, they are represented by
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Attorney Jessica R. Kamish.

In their Appeal Notice, the Gorbuns stated the following:

This appeal is submitted promptly upon our first actual notice of the Notice
of Violation. Although the Notice was reportedly mailed by certified mail, it
was left in our mailbox without a signature while we were out of town for the
holidays. We became aware of the Notice upon returning and checking our
mail on December 31, 2025, and we are acting immediately to request review
of the merits.

3. The City, through Deputy City Attorney Kristin M. Lamson, filed a Motion to
Dismiss Appeal Due to Untimely Filing (the “City Motion”) on January 23, 2026. The City
Motion was accompanied by the Declaration of Amanda Borchers in Support of City’s
Motion to Dismiss Due to Untimely Filing and by the Declaration of Paul Goulding in
Support of City’s Motion to Dismiss Due to Untimely Filing.

4.  The NOV at page 3 of 3, sets forth the following:!

VI. Appeal Process

This NOV represents a determination that a violation of TMC Chapter
9.20 has occurred and is final unless you appeal this NOV to the City of
Tacoma’s Hearing Examiner and request a hearing as provided in TMC

1.82.050.J and 1.82.060.M. If you decide to file an appeal, you must do
so within ten (10) calendar days from the date of service of this NOV

16
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19

pursuant to TMC 1.84.020.

Appeals must be in writing and follow the procedures for filling and
include the required contents for an appeal as set forth in TMC
1.84.020. Appeals should be directed to:

City of Tacoma Municipal Building
Office of the Hearing Examiner
747 Market Street

Tacoma, WA 98402

! Located in the top right-hand corner of the NOV there is a notation that reads “Sent Certified Mail Receipt
Requested.” At this point in time, no copy of the certified mail receipt has been provided to the Hearing Examiner
by the City nor proof of a return of the NOV sent by regular, First Class mail. Appellants are not challenging

service, however.
City of Tacoma
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5. The Appellants responded to the City Motion in an email received in the OHEX
on January 26, 2026.2 The Gorbuns argue in their response that the City’s Motion should be
denied and that the appeal should proceed on the merits, “as good cause exists for acceptance
of the appeal under the circumstances presented.” The Gorbuns provided no legal authority for
their argument of “good cause,” only offering their factual situation as set forth at Finding 2
above.

6.  On January 27, 2026, prior to the submission of her formal Notice of Appearance
the following day, Attorney Kamish asked the Hearing Examiner by email “[W]ill the City [sic]
allow for a supplemental filing[?]” in regard to the Gorbuns’ response to the City’s Motion.
The Examiner granted Attorney Kamish’s request.

7.  Kamish filed the Appellants’ Supplemental Response (”SR”) on February 2, 2026.

8. After obtaining leave from the Examiner to do so, the City filed a Reply on
February 3, 2026.

AUTHORITY AND ANALYSIS

1.  Under Tacoma Municipal Code (“TMC”) 1.84.010, the Hearing Examiner
“shall have jurisdiction to hear all appeals filed pursuant to TMC 1.82 and exercise such
authority as provided pursuant to this chapter.” This appeal falls under the ambit of TMC
1.82 and 1.84 as an enforcement action. Hearing Examiner appeal hearings are conducted de
novo. TMC 1.23.060.

2. TMC 1.84.020.B.3., titled, “Jurisdiction of the Hearing Examiner” states that,

2 Although the email containing the Gorbuns’ response was sent on Sunday, January 25, 2026, it was received by
the OHEX on January 26, 2026. This is pursuant to the City of Tacoma, Office of the Hearing Examiner Rules of
Procedure for Hearings, Rule 1.04 titled “Computation of Time.” The receipt of the Gorbuns’ response is
inconsequential here as it is not the subject of the City’s Motion and the response was filed within the acceptable

City of Tacoma
Office of the Hearing Examiner
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“The Hearing Examiner shall not have jurisdiction to hear an appeal for which the notice of
appeal is not filed within the time periods set forth in this chapter.”

3. TMC 1.84.020.B.3. is part of the legislatively enacted Tacoma Municipal Code.
It is the codified statement of the Tacoma City Council, the City’s legislative body, regarding
the timeliness of filing appeals as a precursor to the Hearing Examiner obtaining jurisdiction
over such an appeal of a City enforcement action.

4. In the SR, Appellants do not argue that their filing was timely, nor do they
contend that service of the NOV was defective.® Instead, they “contend[ ] that equitable
tolling should be allowed under the circumstances.”*

5. Appellants cite no authority regarding the applicability of equitable tolling to a
hearing examiner proceeding such as the present appeal. “Where no authorities are cited in
support of a proposition, the court is not required to search out authorities, but may assume
that counsel, after diligent search, has found none.”’

6.  Hearing Examiners are creatures of statute/ordinance who only have the
authority they are given by those same statutes and/or ordinances.®. On the state level, the
City’s Office of the Hearing Examiner is authorized, and operates under state statutes RCW
35.63.130 and RCW 58.17.330. Pursuant to RCW 35.63.130, a local “[l]egislative body may
vest in a hearing examiner the power to hear and decide those issues it believes should be

reviewed and decided by a hearing examiner, including but not limited to: ...(b) Appeals of

submission period of five (5) days allotted to the Gorbuns by the OHEX through an email sent on January 23,
2026.

3 SR, p. 10of4.

4 Id.

5 In re Disciplinary Proceeding Against Cottingham, 191 Wn.2d 450, 465, 423 P.3d 818, 825 (2018).

¢ Skagit Surveyors & Eng’rs, L.L.C. v. Friends of Skagit County, 135 Wn.2d 542, 958 P.2d 962 (1998).
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administrative decisions or determinations;...”

7. At the local level the City has vested in the Hearing Examiner the authority to
hear and decide the various issues arising from the subject matter areas set forth in TMC
1.23.050, TMC 1.82 and 1.84,7 but only when such appeals are timely filed.

8.  As mentioned above, the timing requirements for appealing an enforcement
action are set forth expressly in TMC 1.84.020.B.3. after such section was enacted by the
City’s legislative body, the City Council.

9.  Appellants cite to Fowler v. Guerin, 200 Wn.2d 110, 118, 515 P.3d 502, 505-06
(2022) as support for their contention that the doctrine of equitable tolling should excuse the
late filing of this appeal and allow the Hearing Examiner to decide this matter on the merits.
Fowler v. Guerin did not involve a hearing examiner proceeding. It was a certified question
from the Western District of Washington Federal District Court regarding the applicability of
equitable tolling in a civil lawsuit between teachers and the Department of Retirement
Systems. In Fowler v. Guerin, the State Supreme Court stated, regarding equitable tolling,
that:

Equitable tolling and other “equitable doctrines grew naturally out of the humane

desire to relieve [parties] under special circumstances from the harshness of strict

legal rules.” [Internal cite omitted.] It is an extraordinary form of relief because

the rules at issue generally reflect the public policy of the state as enacted by the

legislature. Accordingly, equitable tolling is appropriate only when it is consistent

with the purposes underlying the governing statutory rules and when justice
demands a departure from those rules.® [Emphasis added.]

10. As the court clearly stated, equitable tolling is an equitable doctrine, requiring

special circumstances as an “extraordinary form of relief because the rules at issue generally

7 But also elsewhere in specific cases in the TMC.

8 Id.
City of Tacoma
Office of the Hearing Examiner
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reflect the public policy of the state (or City in this case) as enacted by the legislature (or the
City Council.® Here, TMC 1.84.020.B.3. reflects the Tacoma City Council’s policy for the
timing of filing appeals of City enforcement actions.

11. Again, Appellants have provided no authority for the proposition that a hearing
examiner can engage equitable tolling. “In order for courts acting in an appellate capacity to
acquire jurisdiction, an appellant must comply with the statutorily imposed time limit for
filing an appeal.”!? Appellants filed their appeal late. Washington courts have held that
decision makers cannot rewrite or modify the language of a statute under the guise of
statutory interpretation or construction. Rather, the decision maker must give full effect to the
plain language of the statute, “[e]ven when its results may seem unduly harsh.”!' Such is the
case here with the application of TMC 1.84.020.B.3.

12. As referenced above, hearing examiners decision-making authority and
jurisdiction is limited. Among a hearing examiner’s various limitations, Washington courts
have stated that hearing examiner’s do not have the authority to decide equitable issues such
as equitable tolling.'? Absent any kind of express grant of authority in the TMC to consider
equitable tolling in a case such as this, TMC 1.84.020.B.3. controls.

13. As aresult of the foregoing controlling ordinances and authorities, the Hearing
Examiner has no jurisdiction to hear and decide the present appeal, and therefore it must be

dismissed.

o Id.

10 Graham Thrift Group v. Pierce County, 75 Wn. App. 263, 267, 877 P.2d 228 (1994), citing North Street Ass'n
v. Olympia, 96 Wn.2d 359, 364, 635 P.2d 721 (1981).

' Graham Thrift Group, 75 Wn. App. at 267~268, internal cites omitted.

12 Chaussee v. Snohomish County Council, 38 Wn. App. 630, 689 P.2d 1084 (1984).
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Based upon the foregoing Procedural Findings and Authority and Analysis the Hearing
Examiner makes the following:

DECISION AND ORDER

IT IS HEREBY ORDERED that the late filing of this appeal, in conformity with the
above referenced TMC provisions and applicable case law authority, bars the Hearing
Examiner from deciding this appeal. As a result, the NOV stands as issued and must be
complied with and this appeal is DISMISSED.

DATED this 5th day of February, 2026.

ey

JEFVﬁW@EUL:ﬁearing Examiner
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RECONSIDERATION/APPEAL OF EXAMINER’S DECISION

RECONSIDERATION:

Any aggrieved person or entity having standing under the ordinance governing the matter, or
as otherwise provided by law, may file a motion with the Office of the Hearing Examiner
requesting reconsideration of a decision or recommendation entered by the Examiner. A
motion for reconsideration must be in writing and must set forth the alleged errors of
procedure, fact, or law and must be filed in the Office of the Hearing Examiner within 14
calendar days of the issuance of the Hearing Examiner's decision/recommendation, not
counting the day of issuance of the decision/recommendation. If the last day for filing the
motion for reconsideration falls on a weekend day or a holiday, the last day for filing shall be
the next working day. The requirements set forth herein regarding the time limits for filing of
motions for reconsideration and contents of such motions are jurisdictional. Accordingly,
motions for reconsideration that are not timely filed with the Office of the Hearing Examiner
or do not set forth the alleged errors shall be dismissed by the Hearing Examiner. It shall be
within the sole discretion of the Hearing Examiner to determine whether an opportunity shall
be given to other parties for response to a motion for reconsideration. The Hearing
Examiner, after a review of the matter, shall take such further action as he/she deems
appropriate, which may include the issuance of a revised decision/recommendation. (7acoma
Municipal Code 1.23.140)

APPEAL TO SUPERIOR COURT OF EXAMINER’S DECISION:

NOTICE

Pursuant to the Official Code of the City of Tacoma, Section 1.23.160, the Hearing Examiner's
decision is appealable to the Superior Court for the State of Washington. Any court action to
set aside, enjoin, review, or otherwise challenge the decision of the Hearing Examiner shall be
commenced within 21 days of the entering of the decision by the Hearing Examiner, unless
otherwise provided by statute.
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