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OFFICE OF THE HEARING EXAMINER

CITY OF TACOMA
MEI AROMATHERAPY LLC,
a Washington limited liability HEX2025-129
corporation, (CA #500110646)
Appellant,
ORDER DENYING
V. RECONSIDERATION

CITY OF TACOMA, a Washington
Municipal corporation, through its
Finance Department, Tax &
License Division,

Respondent.

THIS MATTER comes now before JEFF H. CAPELL, Hearing Examiner for the
City of Tacoma, on Appellant MEI Aromatherapy LLC’s (“Appellant” or “MEI’’) Motion for
Reconsideration (the “Motion”) filed on February 10, 2026. The Motion seeks reconsideration
of the Hearing Examiner’s Findings of Fact, Conclusions of Law, Decision and Order (the
“Decision”), issued on January 27, 2026. On February 17, 2026, Respondent City of Tacoma
Finance Department, Tax & License Division (“City” or “T&L”) filed its Response to
Appellant’s Motion for Reconsideration (the “Response”).

In its Motion, Appellant “[r]equests that the Tacoma Hearing Examiner [ ] reconsider
its [sic] decision and dismiss the summary suspension issued by Respondent City of
Tacoma... and reinstate Mei’s [sic] business license.”

Hearing Examiner Rule of Procedure (“HEXRP”) 2.20 governs requests for
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reconsideration. HEXRP 2.20 provides in part as follows:
2.20 Reconsideration
(a) Any party feeling that the decision of the Examiner is based on errors of
procedure, fact or law may make a written request for reconsideration within 14
calendar days of the issuance of the Examiner’s decision. This request shall set
forth the alleged errors, and the Examiner may, after review of the record, take such

further action as is deemed appropriate, which may include the issuance of a
revised decision.

TMC 1.23.140 similarly provides in part that “A motion for reconsideration must be in
writing and must set forth the alleged errors of procedure, fact, or law...”!

Appellant essentially argues in its Motion that it was error for the Examiner to not
apply the “common law doctrine of Waiver”? to override the express language of Tacoma
Municipal Code (TMC) 6B.10.145.E, which requires that an appeal of a summary suspension
of a business license be filed “[w]ithin ten days from the date the Director’s decision was
mailed, or hand delivered,...” This assertion seems to be claiming an error of law, although

the Motion does not expressly identify it as such.

AUTHORITY AND ANALYSIS

Appellant raises the “common law doctrine of Waiver,”* and Lybbert v. Grant Cty.,
141 Wn.2d 29, 39, 1 P.3d 1124 (2000) as support therefor, for the first time in its request for
reconsideration, even though the Examiner expressly asked for the parties to address the
timeliness issue of the filing of this appeal in their post-hearing briefing. Appellant argues that

the Examiner must apply the doctrine of waiver to find that the City waived its “[r]ight to

! The Examiner also looks to CR 59 (New Trail, Reconsideration, and Amendment of Judgments) of the
Washington State Rules for Superior Court as guidance on reconsideration requests.
2 The Motion, p. 4.

3 Id.
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assert the notice requirement.” The Examiner interprets Appellant’s references to “the notice
requirement” as meaning the appeal filing timing requirement under TMC 6B.10.145.E
because that was what was at issue.

Appellant looks to the Lybbert case as its authority for showing that the Examiner
erred in dismissing this appeal because it was filed after the deadline set forth in TMC
6B.10.145.E. In Lybbert there was a strong indication that Grant County had either
deliberately, or at least with something approaching gross negligence, allowed the tort
litigation between itself and the Lybberts to continue down its normal path until the statute of
limitation on the Lybberts’ tort claim against the county had expired. Once the limitations
period had expired, Grant County raised a faulty service or process issue to have the Lybberts’
claim dismissed, after it was too late for the Lybberts to do anything to rectify their mistake.

Nothing like that occurred here. This appeal presents no statute of limitations issues.
The Examiner ruled that MEI’s late filing barred him from deciding the appeal under the
authority and analysis presented in the dismissal.* Although this decision may operate
similarly to a statute of limitations running, the City had no role in causing MEI’s late filing
here in the way Clark County did in Lybbert. The Court was clear in its decision in Lybbert
that it applied the doctrine of waiver to thwart a party’s engaging in “delaying tactics” and

trial by ambush’ style of advocacy,...”> Nothing like that happened here. To the contrary,

the Examiner went ahead with the hearing in order to not incur any additional delay in

4 See FINDINGS OF FACT, CONCLUSIONS OF LAW, DECISION AND ORDER, dated January 27th, 2026.
5> Lybbert, 141 Wn.2d at 39.
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determining the outcome of MEI’s business license, while clearly informing the parties that
the issue of the late filing still needed to be addressed.®

As the City points out in its Response, it never moved for dismissal of this appeal due
to the late filing. The Examiner raised the issue and asked the parties to address (1) whether
the City Attorney handling this matter had the authority to waive the codified timing
requirement of TMC 6B.10.145.E, or (2) alternatively whether the Examiner had such
authority. This too is different from Lybbert. In Lybbert, Grant County affirmatively moved
for the tort litigation to be dismissed due to the Lybberts’ faulty service, after long months of
litigating as if nothing was wrong (although having reserved the right to challenge service in
the County’s notice of appearance’), once the statute of limitations had run. The Lybbert
Court imposed a waiver on Grant County for its apparent misconduct.

MEI seems to argue that the Examiner should do the same and impose a waiver on the
City here. As already addressed in the dismissal here, Hearing Examiners have much greater
limitations on their authority than do the courts of our state.® Those limitations, together with
the many material differences between this appeal and the Lybbert decision leave the
Examiner in the same position as he was in on January 27 of this year, when this appeal was

dismissed due to the late filing. The Lybbert case stands for the proposition that a court can

¢ In its Motion, MEI contends that it was made to go through “[t]wo separate long and expensive hearings,
wherein Mei [sic] was led to believe that the Examiner would rule on the merits of the case.” This is incorrect.
There was only one hearing in this matter, but because of the added length from the need for an interpreter for
MET’s principal, among other things, the hearing had to be concluded on a second day. The City bears the cost of
the interpreter. Likewise, as already stated, the Examiner made it clear throughout his dealings with the parties
that the issue regarding filing would need to be resolved.

7 Lybbert, 141 Wn.2d at 43. The majority in Lybbert concluded that such a reservation only being in the notice of
appearance, as opposed to the City’s answer, was important in finding a waiver had occurred.

8 See FINDINGS OF FACT, CONCLUSIONS OF LAW, DECISION AND ORDER, dated January 27th, 2026, at
Conclusions of Law 4~7.
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impose a waiver on a party that has interfered with “[t]he just, speedy, and inexpensive

determination of [ ] [an] action,"®

in a way that compromises the “[pJurpose behind the
procedural rules.” That is not what happened here.

In the post-hearing briefing, neither side presented any authority that would allow the
Examiner to decide this appeal despite the late filing. The City is correct that the Examiner’s
decision dismissing this appeal for late filing was a jurisdictional issue, as is set forth in detail
in the January 27, 2026 dismissal. For the reasons set forth above, the Lybbert case is not
controlling authority here such that it mandates a finding of error and requires the Hearing
Examiner to impose a waiver on the City effectively overriding the filing timing requirement
of TMC 6B.10.145.E and the jurisdictional limit it imposes.

ORDER
Based on the foregoing, Appellant MEI Aromatherapy LLC’s request for

reconsideration of the dismissal of this appeal is DENIED.

DATED this 5th day of March, 2026.

7
(LA .
JEFF'H..CAPELL, Hearing Examiner

APPEAL TO SUPERIOR COURT OF EXAMINER’S DECISION:

NOTICE

Pursuant to the Official Code of the City of Tacoma, Section 1.23.160, the Hearing Examiner's
decision is appealable to the Superior Court for the State of Washington. Any court action to
set aside, enjoin, review, or otherwise challenge the decision of the Hearing Examiner shall be
commenced within 21 days of the entering of the decision by the Hearing Examiner, unless
otherwise provided by statute.

® Lybbert, 141 Wn.2d at 39, citing Superior Court Rule (CR) 1.
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